
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Robert  Potteiger

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

under Article 28 & 29 of the Tax Law

for  the  Per iod  3 /1 /72-Z /ZS/74.

AFFIDAVIT OF MAIIING

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

14th day of  March,  1980,  he served the wi th in not ice of  Determinat ion by mai l

upon Robert  Pot te iger ,  the pet i t ioner  in  the wi th in proceeding,  by enclos ing a

t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as fo l lows:

Robert Potteiger
236 Sprinq Run, Rt. 1
Clif ton Springs, Ny

and by deposi t ing same enclosed in a postpaid

(post  of f ice or  of f ic ia l  deposi tory)  under the

Uni ted States Posta1 Serv ice wi th in the State

That deponent further says that the said

and that  the address set  for th on said wrapper

pe t i t i one r .

Sworn to before me th is

14 th  day  o f  March ,  1980 .

proper ly  addressed wrapper in  a

exclusive care and custody of the

of  New York.

addressee is  the pet i t ioner  here in

is  the last  known address of  the



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Robert  Potteiger

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  3 / I l 7 2 - 2 / 2 8 1 7 4 .

AFFIDAVIT OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxation and Finance, over 18 years of age, and that on the

14th day of March, 1980, he served the within not ice of Determinat ion by mai l

upon Arnold R. Petral ia the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr .  Arno ld  R.  pe t ra l ia
920 Union Trust Bldg.
1 9  M a i n  S t .
Rochester,  NY L46L4

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the representative of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representative t i t ioner.

Sworn to before me this

14 th  day  o f  March ,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 14 ,  1980

Robert Potteiger
236 Spring Run, Rt.  1
Cl i f ton Springs, NY

Dear  Mr ,  Pot te iger :

Please take oot ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have norlt exhausted your right of review at the administrative level.
Pursuant.  to sect ion(s) 1138 & 7243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be comrnenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Afbany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

c c : Pet i t ioner '  s Representat ive
Arnold R. Petral ia
920 Union Trust B1dg.
19  Main  St .
Rochester,  NY 14674
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COI"IMISSION

In the Matter of the Appl icat ion

o f

ROBERT POTTEIGER

for Revision of a Determinat i-on or for
Refund of Sa1es and Use Taxes under
Art ic les 28 and 29 of the Tax Law for the
Periods March 1, 1972 through February 28,
797 4 .

DETERMINATION

Appl icant,  Robert  Potteiger,  236 spring Run Rt.  1,  c l i f ton spr ings, New

York,  f i led an appl icat ion for  rev is ion of  a determinat ion or  for  refund of

sales and use taxes under Ar t ic les 28 and 29 of  the Tax law for  the per iods

March 1, 1972 through February 28, tg74 (Fi1e No. 7OZ3Z).

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Cornmission, One Marine Midland PLaza, Rochester,  New

York ,  on  oc tober  24 ,  1978 a t  9 :00  A.M.  pe t i t ioner  appeared by  Arno ld  R.

Petral ia,  Esq. The sales Tax Bureau appeared by peter crotty,  Esq. (Barry

B r e s l e r ,  E s q .  ,  o f  c o u n s e l ) .

ISSI]E

l {hether appl icant r{as a "person required to col l -ect tax'r ,  under sect ions

1131(1)  and 1133(a)  o f  the  Tax  Law,  w i th  regard  to  Modu lex  Enterpr ises ,  Inc .

FINDINGS OF FACT

1. On Apri l  17, L975, the Sales Tax Bureau issued a Not ice of Determinat ion

and Demand for Payment of Sales and Use Taxes Due against appl icant,  Robert

Pot te iger ,  fo r  $34,247.15 ,  p lus  pena l ty  and in te res t  o f  g10,209.58 ,  fo r  a

to ta l  o f  $44 '456.73 .  The l iab i l i t y  was  pred ica ted  on  app l ican t  be ing  an

of f i cer  o f  Modu lex  Enterpr ises ,  Inc .  ( "Modu lex" ) .

2 -  On Apr i l  17 ,  L975,  the  Sa1es Tax  Bureau a lso  issued a  Not ice  o f

/



Determination and Demand for

f o r  $ 3 4 , 2 4 7 . 1 5 ,  p l u s  p e n a l t y

Modulex f i led no appl icat ion

Art ic les 28 and 29 of the Tax

made on behalf  of  Modulex.

- 2 -

Paynent of Sales and Use Taxes Due against Modulex

a n d  i n t e r e s t  o f  $ 1 0 , 2 0 9 . 5 8 ,  f o r  a  t o t a l  o f  9 4 4 , 4 5 6 . 7 3 .

for revision or for refund of said taxes under

Law for the periods in issue, nor was an appearance

3. During the periods at issue, Modulex sras a manufacturer of modular

homes, sel l ing only to dealers for resale Since no exemption cert i f icates

were produced, on audit ,  al l  sales were held to be taxable. A l ist  of  buyers

produced by appl icant indicated that only dealers bought from Modulex. Appl icant,

Robert  Potteiger,  col lected sales tax as a dealer and remit ted same to the Tax

Department.

4- Appl icant,  Robert  Potteiger,  was president and sole stockholder of

Prest ige Acres, Incorporated, which was formed in L969 to sel l  deluxe mobi le

homes and develop parks. Homes were bought from several manufacturers throughout

the United States and from Modulex, the only New York manufacturer. All homes

were bought for resale. Sales tax was col lected on sales. Appl icant was

asked repeatedly to invest in Modulex. In May, I973, Modulex was under-capital ized

and owed suppl iers,  banks and the Internal Revenue Service. Modulex had

customer orders but no money with which to function. Applicant kept extensive

handvrritten notes of meetings with principals of Modulex. Marine Hidland Bank

Ioaned appl icant,  personal ly,  $30r000.00 to keep Modulex operat ing unt i l  the

Small  Business Administrat ion approved a greater amount.  The Small  Business

Administrat ion loan appl icat ion l isted off icers of Modulex. Appl icant,  Robert

Potteiger,  did not appear thereon. Ir t i th the $30r000.00 borrowed, appl icant

purchased necessary suppl ies for Modulex in order to work on several  of  the

units.  The f i rst  checks were wri t ten about June, 7973. As units were sold,

funds were returned to appl icant 's special  account.  When Modulex f inal ly

fai led, appl icant was able to recoup some of his loss by taking unf inished



-3 -

units. Plans for applicant to become an off icer of Modulex Enterprises, Inc.

depended on the Smal l  Business Adminis t rat ion loan.  Said loan was denied

because the corporat ion had a negat ive worth and because i t  was fe l t  that  the

of f icers of  Modulex had suf f ic ient  personal  weal th.  Robert  Pot te iger  was

never an employee or  of f icer  of  Modulex,  and never  s igned any tax returns for

said term. He was an investor .

CONCLUSIONS 0F LAI^I

A .  Tha t  sec t i on  1131 ( f )  o f  t he  Tax  l aw  p rov ides :

t t tPe rsons  requ i red  to  co l l ec t  t ax r  o r  t pe rsons  requ i red  to
col rect  any tax imposed by th is  ar t ic le '  shal l  incrude:  every
vendo r  o f  t ang ib re  pe rsona r  p rope r t y  o r  se rv i ces l  . . . sa id  t e rms
shal l  a lso inc lude any of f icer  or  employee of  a corporat ion or  of  a
dissolved corporat ion who as such of f icer  or  emproyee is  under a
duty to act for such corporation in complying with any requirement
of  th is  ar t ic le  and any member of  a par tnership. r '

B .  T h a t  s e c t i o n  1 1 3 3 ( a )  o f  t h e  T a x  L a w  p r o v i d e s  t h a t ' r . . . e v e r y  p e r s o n

requ i red  to  co l l ec t  any  tax  imposed . . . sha l l  be  pe rsona l l y  l i ab le  f o r  t he  t ax

i m p o s e d ,  c o l l e c t e d  o r  r e q u i r e d  t o  b e  c o l l e c t e d . . . " .

C.  That  appl icant ,  Robert  Pot te iger ,  was never  an of f icer  or  an employee

of  Modulex Enterpr ises,  fnc.  and was never  a person requi red to col lect  any

taxr  nor  was he under any duty to act  for  sa id corporat ion in  compl iance wi th

Art ic les 28 and 29 of  the Tax Lawl  therefore,  the appl icat ion of  Robert  Pot te iger

is  granted and the Not ice of  Determinat ion and Demand for  Paynent  of  Sales and

Use  Taxes  Due  i ssued  Ap r i l  17 ,  1975  i s  cance l l ed .

DATED: Albany, New York

MAR 1 4 1980
COMMISSION

COMMISSIONER


